IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RANDY K. BRENNER,
Plaintiff, : ClVIL ACTI ON
V. :
NO. 09- 01574
CONSOLI DATED RAI L CORP. and
CSX TRANSPORTATI ON. | NC. ,

Def endant s.

MVEMORANDUM OF LAW

Joyner, J. April 18, 2011

Presently before the Court is the Mdition for Summary
Judgnent of Defendants Consolidated Rail Corporation and CSX
Transportation, Inc. (ECF No. 22). For the foll owing reasons,
the Motion shall be granted in part and denied in part.
| . BACKGROUND?

Randy K. Brenner (“Plaintiff”) has filed suit against his
enpl oyers, Consolidated Rail Corporation (“Conrail”) and CSX
Transportation, Inc. (“CSXT"), (collectively, “Defendants”) under
t he Federal Enployers’ Liability Act (“FELA’), 45 U S.C. 88 51-

60. Plaintiff was enployed as a trackman and nmachi ne operator by

! Defendants filed a “Statenment of Undisputed Facts” (ECF No. 22-18) to
acconpany their notion for summary judgnment. Plaintiff did not file an
opposi ng statenment of undisputed facts nor did he lay out Plaintiff’'s version
of the facts in his opposition brief. Plaintiff only noted in his Response to
Def endant’ s Mdtion for Summary Judgnment that “[i]t is admitted only that the
Statement of Facts was filed in this matter. Many of Defendant’s statements

are, in fact, disputed by Plaintiff.” (ECF No. 27.) This is sinply not good
enough. Plaintiff has not provided this Court with any counter-narrative to
conpare with the facts laid out by Defendants. Therefore, we wll adopt

Def endant s’ Statement of Undi sputed Facts except to the extent that
Def endants’ purported “facts” are in fact conclusions of |aw or where
Plaintiff has effectively disputed a proposed “undi sputed fact” through

argunent in his response.



Def endant Conrail from April 1976 until June 1999, and by
Def endant CSXT from June 1999 though the present.

On April 13, 2009, Plaintiff filed a conplaint alleging that
in the course of his enploynent on the railroad he “was exposed
to excessive and harnful cunulative trauma to his knees due to
the repetitive clinbing, bending, stooping and wal ki ng on uneven
or unleveled ballast.” (Conpl. § 9, ECF No. 1.) Plaintiff further
all eges that he suffers from “occupational knee injuries as a
result of repetitive occupational trauma to his knees, which
required left knee surgery.” (1d. § 10.) Plaintiff clains that
his injuries were caused by Defendants’ negligence in, anong
other things, failing to provide a safe place to work, failing to
provide a tinely and adequate ergonom cs program and failing to
nodi fy certain job duties in order to mnimze the cunul ative
trauma. (1d. T 12.)

Def endants filed the instant notion for summary judgnent
(ECF No. 22) to which Plaintiff responded in opposition (ECF No.
27). Thereafter, Defendants filed a reply brief (ECF No. 29). The
nmotion is now ripe for our disposition.

1. LEGAL STANDARD

A Summary Judgnent

When a party files for summary Jjudgment, “[t]lhe court shall
grant summary judgment if the movant shows that there is no

genuine dispute as to any material fact and the movant is



entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a).? In making a summary judgnment determ nation, al
i nferences nust be viewed in the Iight nost favorable to the non-

movi ng party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 587 (1986). However, “[t]he party opposing sumrary
j udgnent nmay not rest upon the nere allegations or denials of the
pl eading; its response, by affidavits or as otherw se
provided in this rule, nust set forth specific facts show ng that

there is a genuine issue for trial.” Saldana v. Knmart Corp., 260

F.3d 228, 232 (3d Gr. 2001) (internal quotation marks omtted).
When the non-noving party is the plaintiff, he nust “make a
show ng sufficient to establish the existence of [every] el enent

essential to [his] case.” Celotex Corp. v. Catrett, 477 U. S

317, 322 (1986).

B. FELA

The FELA “was passed in 1908 in an effort to provide a tort
conpensation systemfor railroad workers who, at that tine,
experienced anong the highest accident rates in United States

history.” Hyones v. Consol. Rail Corp., 926 F.2d 262, 267 (3d

Cr. 1991). The FELA provides that a railroad operating in

2 Effective December 1, 2010, Rule 56 was significantly revised. Anpng
ot her changes, the summary judgment standard fornerly found in subsection
(c)(2) can now be found in subsection (a). As there has been no substantive
change to this standard, we will cite to the anended rul e despite the parties’
bri efing having been nostly conpleted before the effective date of the 2010
amendnent s.



interstate comerce shall be liable to any enpl oyee who is

injured during his enploynent if
such injury or death result[ed] in whole or in part from
the negligence of any of the officers, agents, or
enpl oyees of such carrier, or by reason of any defect or
insufficiency, due to its negligence, in its cars,
engi nes, appliances, nmachinery, track, roadbed, works,
boats, wharves, or other equipnent.

51 US.C. 8 51. In furtherance of its humanitarian policy,

courts have found that the FELA “has a nore | enient standard for

determ ni ng negligence and causation.” Hines, 926 F.2d at 267.

| ndeed, “a FELA plaintiff need only present a m ni num anount of

evidence in order to defeat a sunmary judgnment notion.” 1d. at

268 (citing Pehowic v. Erie Lackawanna R R, 430 F.2d 697, 699-

700 (3d Gir. 1970)). Despite the renedial nature of the act,
however, the FELA is not a workers’ conpensation statute.

Consol. Rail Corp. v. Gottshall, 512 U S. 532, 543 (1994). The

FELA “‘ does not make the enpl oyer the insurer of the safety of
his enpl oyees while they are on duty. The basis of his liability
is his negligence, not the fact that injuries occur.’” [Id.

(quoting Ellis v. Union Pac. R Co., 329 U S. 649, 653 (1947)).

Accordingly, to prevail on a clai munder the FELA, a
plaintiff rmust prove four elenents: (1) the defendant is a comon
carrier by railroad engaged in interstate commerce; (2) the
plaintiff was enpl oyed by the defendant and assigned to perform
duties that furthered such commerce; (3) the injuries were

sustained while the plaintiff was enployed by the comon carrier;
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and (4) the plaintiff’s injuries resulted fromthe defendant’s

negligence. Felton v. Southeastern Pa. Transp. Auth., 952 F.2d

59, 62 (3d Cr. 1991).
[11. ANALYSI S

Def endants argue that they are entitled to sunmary j udgment
on three grounds: (1) Plaintiff cannot succeed on the merits of
his claims because he has no admissible expert evidence of
causation; (2) Plaintiff’s claims are time-barred; and (3)
Plaintiff’s claim that his knee injuries were caused by walking
on uneven ballast is precluded by federal law. We will discuss
each argument in turn.

A Expert Evi dence of Causation

1. Richard M Mller, D QO

Def endants argue that Plaintiff’s treating physician, Dr.
Richard M Ml ler, cannot testify as an expert wtness in this
case because his expert report does not conformto the
requi renents of Federal Rule of G vil Procedure 26(a)(2)(B).
Def endants argue in turn that without Dr. MIller’s expert
testinmony Plaintiff cannot establish the causation el enent of his
FELA clains. Plaintiff responds that Dr. MIller’s expert
narrative satisfies Rule 26(a)(2)(B)’s requirenents and that,
even if Dr. Mller’'s testinony were disqualified, Plaintiff can
establish causation with evidence froman expert in the field of

er gonom cs.



Federal Rule of Evidence 702 governs the standards for
admtting testinony by experts and provides that “[i]f
scientific, technical, or other specialized know edge wi || assi st
the trier of fact to understand the evidence or to determne a
fact in issue, a witness qualified as an expert by know edge
skill experience, training, or education, may testify thereto in
the formof an opinion or otherwse.” Rule 702 further instructs
that an expert witness may testify if (1) his testinony is based
upon sufficient facts or data; (2) his testinony is the product
of reliable principles and nethods; and (3) he has applied the
principles and nethods reliability to the facts of the case.

Procedural ly, parties nust disclose the identity of any
expert witness expected to be used at trial and nust provide a
witten report prepared and signed by the expert. Fed. R Cv.
P. 26(a)(2)(A), (B).® The report of an expert “retained or
specially enployed to provide expert testinony in the case” nust
contain, anong other information, “a conplete statenent of al
opinions the wtness will express and the basis and reasons for

them” Fed. R Gv. P. 26(a)(2)(B)(l1).*

3 Again, we cite to the amended rul e because there is no substantive
change as it relates to the issues before the Court.

4 Defendants contend that although Dr. Mller is Plaintiff's treating
surgeon, he was specifically retained by Plaintiff to provide expert causation
testimony and nust therefore conply with Rule 26(a)(2)(B). Plaintiff does not
contest this proposition and nmerely argues that Dr. MIller has, in fact,
conplied with the rule. Typically, treating physicians can testify w thout
submitting expert reports when testifying about a patient’s treatnment and
di agnosis. See Macek v. Bryn Mawr Hosp., 610 F. Supp. 2d 401, 406 (E. D. Pa.
2009) (“It is agreed that treating physicians are not required to submt
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Plaintiff’s causation expert, Dr. Mller, is Plaintiff’'s
treating physician and surgeon. |In response to Plaintiff’s
counsel’s request for a narrative report, Dr. MIler produced a
two and a half page letter report. The first two pages detai
Dr. MIler's treatnent of Plaintiff’s bilateral knee pain
including a recitation of the various diagnoses, nedications, and
procedures related to Plaintiff’s condition. On the third page,
Dr. MIler provides his causation opinion

Wthin a reasonabl e degree of nedial certainty it is felt

that the patient’s synptons and degenerative changes are

due in at | east part to the work he does on the rail road.

The patient describes clinbing up and down | adders,

squatting and standing on his feet for nost of the day.
(Dr. MIller Report 3, Sept. 23, 2008, ECF No. 22, Ex. |.) Dr.
MIller notes that “the patient continues to have knee pain and
may have difficulty with sone aspects of his work because of

that.” (ld.)

W will not exclude Dr. MIler’s testinony on the basis of

expert reports when testifying based on their exam nation, diagnosis and
treatment of a patient.”). However, if a treating physician is specifically
retained to provide opinion testinony on issues such as causation, that
physician nust conmply with the expert report requirenents of Rule 26(a)(2)(B).
See Brooks v. Union Pac. R.R. Co., 620 F.3d 896, 900 (8th Cir. 2010)
(excluding the causation opinion of a treating physician for failure to comply

with Rule 26(a) (2)). Here, the record supports Defendant’s characterization
of Dr. MIller as a retained expert with regard to his proposed testinony on
causation. (See, e.qg., Letter fromA Short to Dr. MIler dated Aug. 15,

2008, ECF No. 15, Ex. J; Dr. MIler Dep. 8:21-9:6, Cct. 6, 2010, ECF No. 15,
Ex. K) As noted above, Plaintiff appears to concede this fact as well.
Therefore, we find that Dr. MIler is not excepted fromthe Rule 26(a)(2)(B)
expert report requirenent.



Rule 26(a)(2)(B). Dr. Mller is a treating physician and
ort hopedi ¢ surgeon whose expert qualifications are not being
chal l enged. For the tine being, we find that Defendants’
obj ections go to the weight, not the admssibility, of Dr.
MIller’s opinion testinony.

In their reply brief, Defendants al so argue that Dr.

MIller's testinmony should be deened unreliable under Daubert v.

Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). As the record now

stands, we cannot make such a determination. However, we will
entertain an appropriate motion after hearing the relevant
testimony and will also consider an appropriate curative
instruction to the jury.
2. Ell en Rader Sm th

In response to Plaintiff's contention that his ergonomc
expert can provide the necessary causation evi dence, Defendants
argue that Plaintiff's proposed expert, Ellen Rader Smth, is not
qualified to give a nedical causation opinion. W agree.

I n FELA cases, courts have generally found that expert
medi cal testinony is necessary to establish causation of

cunmul ative trauma and repetitive stress injuries. See Myers v.

111. Cent. RR Co., 629 F.3d 639, 643 (7th Gr. 2010) (“For nost

cunmul ative trauma injuries, courts follow the general principle
that a |l ayman could not discern the specific cause and thus they

have required expert testinony about causation.”); Brooks v.



Union Pac. RR Co., 620 F.3d 896, 899 (8th Cr. 2010) (finding

t hat because the plaintiff's traumatic | ower back injury “had no
obvious origin, expert testinony is necessary to establish even
that small quantum of causation required by FELA’ (internal

quotation marks omtted)); MCann v. IIl. Cent. RR, 711 F.

Supp. 2d 861, 872 (C.D. Ill. 2010) (requiring expert testinony to
prove causation of carpal tunnel syndronme and degenerative disk

injury); see also WIls v. Anerada Hess Corp., 379 F.3d 32, 46

(2d Cir. 2004) (“[Where an injury has multiple potenti al

eti ol ogi es, expert testinony is necessary to establish causation,
even in view of plaintiff's reduced burden to prove causation.”).
Smth is not a physician and is therefore unqualified to provide

such an opinion. See Snelser v. Norfolk S. Ry. Co., 105 F. 3d

299, 305 (6th CGr. 1997) (finding that biomechanics experts “are
qualified to determ ne what injury causation forces are in
general and can tell how a hypothetical person's body w ||
respond to those forces, but are not qualified to render nedi cal
opi nions regarding the precise cause of a specific injury”). As
with Dr. Mller's expert testinony, we will consider Daubert
i ssues concerning Smth's testinony at trial.

B. Statute of Limtations

Def endants argue that sunmary judgnment should be granted in
their favor because Plaintiff filed his conplaint nore than three

years after his cause of action accrued and his claimis



therefore barred by FELA s statute of |limtations. Plaintiff
responds that “[t]here is no nedical record or evidence of any
ki nd which would indicate that the knee pain was chronic or
significant until Plaintiff began treating with Dr. Mller in
Cct ober of 2006, well within the statute of Ilimtations.” (ECF
No. 27 at unnunbered 9.)

Under the FELA's statute of Iimtations, an action nust be
“commenced within three years fromthe day the cause of action
accrued.” 45 U.S.C. 8 56. “Wen an enployee is injured in a
traumatic incident, determ nation of the beginning of the
[imtations period generally presents little difficulty.”

Kichline v. Consol. Rail Corp., 800 F.2d 356, 358 (3d Cr. 1986).

By contrast, “[wjhen the injury . . . is an occupational disease
that has an indefinite beginning and progresses insidiously over
many years, the statute of limtations, particularly the
statutory accrual factor, becones nore difficult to neasure.”
Id. In such cases, the Third Crcuit Court of Appeals has held
that “the statute of limtations begins to run when the enpl oyee

becones aware of his disease and its cause.” 1d.; see also Uie

v. Thonpson, 337 U. S. 163, 170 (1949) (finding in the case of a

plaintiff exposed to silica dust that “the afflicted enpl oyee can
be held to be injured only when the accunul ated effects of the
del eteri ous substance manifest thenselves” (internal quotation

mar ks and citations omtted)). Plaintiffs have “an affirmative

10



duty to exercise reasonable diligence and investigate the cause

of a known injury.” Matson v. Burlington N. Santa Fe R.R., 240

F.3d 1233, 1235 (10th Cir. 2001); see also Tolston v. Nat’l R.R.

Passenger Corp., 102 F.3d 863, 866 (7th Cir. 1996) (“At some

point, persons with degenerative conditions have a duty to

investigate cause.” (citing Aparicio v. Norfolk & W. Ry. Co., 84

F.3d 803, 814-15 (6th Cir. 1996))).

Here, the evidence of record establishes that a genuine
di spute exists as to the tinme that Plaintiff discovered his
injuries and their causes. Plaintiff filed his conplaint on
April 13, 2009. Therefore, to avoid the FELA tine bar,
Plaintiff’s claimnust have accrued after April 13, 2006.
Def endant points to nedical records and Plaintiff’s deposition
testinmony to show that prior to April 2006 — specifically, in
June 1990 and March 2001 — Plaintiff conplained to his treating
physi ci an, Dani el Berger, MD., of right knee pain. (Pl.’s Dep
87:2-89:2, Apr. 22, 2010, ECF No. 22, Ex. C, Dr. Berger’'s Mudi cal
Rs., ECF No. 22, Ex. L; Dr. Berger Dep. 16:17-20:24, Cct. 5,
2010, ECF No. 22, Ex. M) Plaintiff argues, however, that this
evi dence is not enough to show an absence of dispute regarding
the timng of the accrual of Plaintiff’s knee injuries.
Plaintiff also points generally to “Plaintiff’s nedical records
and testinmony [that] indicate that he began suffering fromthe

right knee pain one and a half to two nonths prior to the initial

11



Oct ober 2006 visit; which is still well wthin the statute of
[imtations in this matter.” (ECF No. 27 at unnunbered 9.)

| ndeed, Dr. MIler’s nmedical records indicate that when he
treated Plaintiff on Cctober 17, 2006, Plaintiff had been
experiencing right knee pain for one and a half nonths. (Dr.
MIler’s Medical Rs., ECF No. 22, Ex. H see also Dr. MIler Dep
13:25-14:3, Cct. 6, 2010, ECF No. 22, Ex. K) This evidence is
consistent wwth Plaintiff's deposition testinony that his right
knee began to pain himin August 2006. (Pl’'s Dep. 9:9-9:11, ECF
No. 22, Ex. C.) At the time, Plaintiff’'s left knee did not hurt
as nmuch as the right knee. (Pl.’s Dep. 9:2-10:19, ECF No. 22,
Ex. C)

Drawi ng all reasonable inferences in favor of Plaintiff, we
find that there is a genuine dispute on the issue of when
Plaintiff’s injury manifested. The record, when read in the
light nost favorable to Plaintiff, suggests that Plaintiff’s 1990
and 2001 conplaints were isolated incidents occurring years apart
and years before the injuries that are the subject of this case.
QG her than Dr. Berger’s testinony that he “suspect[s] that there
is arelationship to ongoi ng pathol ogy” with regard to
Plaintiff’s knee probl ens over the years, there is no evidence
that these prior injuries were anything but isolated and
intermttent episodes. (Dr. Berger Dep. 25:20-26:5, ECF No. 22,

Ex. M) It wll be a question for the jury whether Plaintiff was

12



or should have been aware of his knee condition prior to Apri
13, 2006, and whether Plaintiff exercised reasonable
i nvestigative diligence.

Additionally, there is the question of whether and when
Plaintiff knew or should have known that his pain was work
related. There is no indication in Plaintiff’s medical records
that Plaintiff’s 1990 or 2001 knee conplaints were ever
associated wth his railroad work. Defendants point to a carpal
tunnel screening and signed rel ease from 1999 to show t hat
“Plaintiff was arguably aware, no later than April of 1999, of
the possibility of seeking | egal recourse against the Railroads
for injuries believed to be sustained through his work.” (ECF
No. 27 at 26.) W cannot find that no genui ne dispute exists on
this issue based on this evidence.

Accordingly, we will deny Defendants’ notion for summary
judgment on the statute of limtations grounds.

C. Bal | ast

Finally, Defendants argue that to the extent that Plaintiff
all eges that his knee injuries were caused by uneven bal |l ast
stone, his claimis precluded by the Federal Railway Safety Act
(“FRSA”), 49 U.S.C. § 20101 et seq., and should be dismssed with

prejudice.® Plaintiff responds that his ballast-related clains

5

Track ballast is the stone or other material placed underneath and
around railroad tracks to provide the structural support, drainage,

13



are not precl uded.

The purpose of the FRSA “is to pronpote safety in every area
of railroad operations and reduce railroad-rel ated accidents and
incidents.” 21 U S.C. 8§ 20101. Under the FRSA, the Secretary of
Transportation has authority to “prescribe regulations and i ssue
orders for every area of railroad safety.” 49 U S. C. § 20103(a).
In addition, the FRSA contains an express preenption provision,
under which “a plaintiff can bring an action under state | aw
unl ess the Secretary has prescribed a regulation or issued an
order ‘covering the subject matter of the State requirenent.’”

Nickels v. Grand Trunk W R R, 560 F.3d 426, 430 (6th Gr. 2009)

(quoting 49 U S.C. § 20106(a)(2)).° “A state law action is

and erosion protection necessary for safe rail travel. The two main
sizes of track ballast are mainline ballast, which can be up to 2
inches in dianeter, and yard ballast, which is typically 1 inch in
di aneter or smaller.

Ni ckels v. Grand Trunk W R R, 560 F.3d 426, 428 (6th Cr. 2009).

6 A 2007 anendnment to the FRSA preenption clause clarified:

Nothing in this section shall be construed to preenpt an action
under State | aw seeki ng danages for personal injury, death, or
property damage alleging that a party —

(A) has failed to conply with the Federal standard of care
established by a regulation or order issued by the Secretary of
Transportation (with respect to railroad safety matters), or the
Secretary of Honeland Security (with respect to railroad security
matters), covering the subject natter as provided in subsection
(a) of this section;

(B) has failed to conply with its own plan, rule or standard
that it created pursuant to a regul ation or order issued by either
of the Secretaries; or

(C) has failed to conply with a State |law, regulation, or
order that is not inconpatible with subsection (a)(2).

49 U. S.C. 8§ 20106(b)(1). In turn, subsection (a)(2) provides in full

14



‘covered’ and therefore preenpted if a FRSA regul ation
‘substantially subsune[s]’ the subject nmatter of the suit.”

Ni ckels, 560 F.3d at 429 (quoting CSX Transp., lnc. v.

East erwood, 507 U.S. 658, 664 (1993)). A FELA claimis precluded
by the FRSA if it would be preenpted if brought by a non-enpl oyee

under state law. Nickels, 560 F.3d at 430; Lane v. R.A. Sims

Jr., Inc., 241 F.3d 439, 443-44 (5th Cir. 2001); Waymire v.

Norfolk & W. Ry. Co., 218 F.3d 773, 775-76 (7th Cir. 2000).

Here, Plaintiff seeks to bring a negligence claimpremsed
in part upon alleged negligent exposure to “excessive and harnfu
cunmul ative trauma to his knees due to . . . wal king on uneven or
unl evel ed ballast.” (Compl. § 9, ECF No. 1.) The Secretary of

Transportation has prescribed the follow ng regul ati on on

bal | ast :
Bal | ast; general. Unless it is otherw se structurally
supported, all track shall be supported by material which
will —

A State nay adopt or continue in force a law, regulation, or order
related to railroad safety or security until the Secretary of
Transportation (with respect to railroad safety matters), or the
Secretary of Homeland Security (with respect to railroad security
matters), prescribes a regulation or issues an order covering the
subject matter of the State requirenent. A State may adopt or
continue in force an additional or nore stringent |aw, regulation
or order related to railroad safety or security when the |Iaw,
regul ati on, or order —

(A) is necessary to elimnate or reduce an essentially |oca
safety or security hazard,;

(B) is not inconpatible with a law, regulation, or order of
the United States Government; and

(C) does not unreasonably burden interstate comrerce.

49 U.S.C. § 20106(a)(2).
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(a) Transmt and distribute the |oad of the track
and railroad rolling equi pnment to the subgrade;

(b) Restrain the track laterally, |ongitudinally,
and vertically under dynam c | oads inposed by railroad
rolling equipnent and thermal stress exerted by the
rails;

(c) Provide adequate drainage for the track; and

(d) Maintain proper track crosslevel, surface, and
alinement.

49 C.F.R 8§ 213.103. W nust determ ne whether this regulation
substantially subsunmes the subject matter of Plaintiff’s claim
As yet there is no binding authority in the Third Crcuit on
this issue. However, a district court judge in the Eastern
District of Pennsylvania has held that clains relating to the

nature and size of ballast are precluded by the FRSA. See MCain

v. CSX Transp., Inc., 708 F. Supp. 2d 494, 504 (E.D. Pa. 2010)

(finding that “Plaintiff’s clains based on the nature and size of
the track ballast are precluded”). Elsewhere, district and state

courts are split. Conpare Norris v. Cent. of Ga. R.R. Co., 635

S.E.2d 179, 183 (Ga. Ct. App. 2006) (“To the extent that Norris’s
FELA claim rests upon different ways by which COG might have
supported the mainline track to comply with 49 C.F.R. § 213.103,
the negligence claim is precluded. The fact that the regulation
does not specify any size for the various purposes of the ballast
does not alter the fact that the regulation nonetheless ‘covers’
or ‘substantially subsumes’ the subject matter of a ballast

selection relative to track maintenance.”), with Wilcox v. CSX

16



Transp., Inc., No. 05-107, 2007 U.S. Dist. LEXIS 39684, at *21-22

(N.D. Ind. May 30, 2007) (declining to find that ballast claims
are precluded because “the plain language of § 213.103 does not
state, expressly or by implication, that the regulation was
intended to provide for the safety of railroad employees, or that
it was promulgated by the [Federal Railroad Administration] with
a clear intent to occupy the field of safety regulation of
ballast completely”).

We are persuaded, nonetheless, by the reasoning of the Sixth

Circuit Court of Appeals’ 2009 decision, N ckels v. Gand Trunk

Western Railroad, 560 F.3d 426 (2009). 1In N ckels, the

plaintiffs brought clains under the FELA arguing that their
railroad enployers had “failed to provide a safe working

envi ronment by using large mainline ballast — instead of smaller
yard bal |l ast — underneath and adjacent to tracks receiving heavy
foot traffic” and that they suffered permanent injuries as a
result. 1d. at 428. The Sixth Crcuit held, first, that “a FELA
claimis precluded if the sane clai mwuld be preenpted by the
FRSA i f brought as a state-law negligence action.” 1d. at 429-
30. Turning to the question of whether the plaintiffs’ claim
woul d be preenpted, the Sixth Crcuit began by exam ning the
regul ati on governing ballast. [d. at 430-31 (citing 49 CF.R

8§ 213.103). The court observed that “[r]ather than prescribing

bal | ast sizes for certain types or classes of track, the

17



regul ation | eaves the matter to the railroads’ discretion so |ong
as the ballast perforns the enunmerated support functions. In
this way, the regulation substantially subsunmes the issue of

ball ast size.” 1d. at 431. Therefore, the court held that 49
C.F.R 8 213.103 covered the issue of ballast size and precluded
the plaintiffs’ FELA claims. |d. at 433. However, the court
noted that the plaintiffs had not brought clains alleging
negligence “in the railroads’ use of oversized ballast in areas
conpl etely separate fromthose where track stability and support
were concerned.” |d. at 432; id. at 433 (“Even to the extent
that the plaintiffs argue oversized ball ast was used ‘ al ong,
‘adjacent to,’ or ‘parallel to the track, they do not contend
that the ballast in those areas was not being used for stability
under § 213.103.7).

Here, Plaintiff alleges that the cunulative trauma to his
knees was caused by “wal ki ng on uneven or unlevel ed ballast.”
(Compl. 1 9, ECF No. 1.) Plaintiff clarifies in his response to
Def endants’ notion for summary judgnent that “Plaintiff’s clains
are unrelated to the ballast size in connection with supporting
and providing drainage for the track itself.” (ECF No. 27 at
unnunbered 14.) W have little information about the nature of
Plaintiff’s clainms concerning ballast. However, a perusal of the
expert report of Plaintiff’'s ergonom c expert reveals the

fol | ow ng:
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Because of uneven ground surfaces, the Trackman cannot
obtain symretrical weight bearing in the yards as he
wal ks al ong the track and stands all day to performtrack
tasks. This relates to varied size ballast, including
the larger ballast on the nain |ine where M. Brenner
nostly works, as well as internedi ate and snal | er bal | ast

at sidings and yards
(Smth Report 10, ECF No. 29, Ex. A) This analysis suggests
that Plaintiff’s claims in fact relate alnost entirely to track
bal | ast .

We hold that to the extent that Plaintiff’'s clains are
predi cat ed upon all egations of negligence regarding the nature
and size of ballast used for track stability, support, and
dr ai nage —i ncluding mainline, secondary, and yard track —such
clains are precluded by 49 CF. R § 213.103. W wll grant
summary judgnent for Defendants on such clains. W wll allow
Plaintiff to pursue his ballast-related clains only to the extent
that Plaintiff’s clainms relate to ballast being used in areas
conpletely separate fromthose where track support, stability,
and drai nage are concer ned.

' V. CONCLUSI ON
For the reasons stated above, Defendants’ Motion for Summary

Judgment is granted in part and denied in part. An appropriate

order will follow
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
RANDY K. BRENNER

Plaintiff, : ClVIL ACTI ON

V.
NO. 09-01574
CONSCL| DATED RAI L CORP. and
CSX TRANSPORTATI ON, | NC. ,

Def endant s.

ORDER
AND NOW this 18t h day of April, 2011, upon
consi deration of Defendants’ Motion for Summary Judgnent (ECF No.
22), and all docunents filed in support thereof and in opposition
thereto, and for the reasons set forth in the acconpanyi ng
menor andum it is hereby ORDERED t hat:
1. As to Plaintiff’s clainms based on the nature and size
of ballast used for track stability, support, and
dr ai nage, Defendants’ Motion is GRANTED and judgnent is
entered in favor of Defendants and against Plaintiff.
2. As to Plaintiff’s remaining clains, Defendants’ Mtion

i s DENI ED
BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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